Larry Streeter, assistant mine superintendent at the
time of Mr. Swem's injury, confirmed that he first visited
the stope in question on Tuesday afternoon, the day after the
accident, and that he was with the inspection party at that
time {Tr. 370).  Mr. Streeter stated that he observed "routine
scaling" that was to be done that day, and that the distance
between Mr. Swem's stope and Mr. Macintosh's stope was a minute
and ten seconds by walking (Tr. 371).  He and Mr. Bridge
went to the adjacent stopes as part of a "holler test,11
and he stated that "apparently it wasnTt heard" (Tr. 371).

Mr. Streeter stated that he heard Mr. Swem tell one
of the inspectors that he was not working under loose ground
and that "he thought he had it secured above his head" (Tr. 371) .
He also testified that he heard Mr. Swem state that prior
to the accident, he was scaling on the right side of the
stope and continued to scale out into the stope in front of
the pinned area at the time he was hit (Tr. 372).

On cross-examination, Mr. Streeter reitereated that
he did not believe the stope area was hazardous when he was
there on Tuesday following the accident, and he was of the
opinion that Mr. Swem had the opportunity to do his job
safely because a portion of the stope was pinned and screened,
and he could sound the roof and advance and scale from under
the pinned area, sounding as he went (Tr. 380).

Mr. Streeter indicated that if a miner complained about
an unsafe condition and there was no other person available
to be assigned to help him, the miner would be assigned other
work (Tr. 388).

Arguments Presented by the Parties

In his arguments made during the course of the hearing,
petitioner's counsel recognized the fact that the incident
prompting the issuance of the violation in question took
place over three years ago.  However, counsel relies on the
testimony of the inspector and Mr. Swem to support his arguments
that he has established that the cited axrea was in fact hazardous
(Tr. 293).

In its post-hearing brief, petitioner submits that the
factual record in this case has established, by a preponderance
of the evidence, respondent's violation of section 57.18-25.
Petitioner maintains that the testimony describing the stope
area where Mr. Swem was struck supports a conclusion that a
hazardous condition existed, and that Mr. Swem was working
alone in the stope where he could not be seen nor heard.
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